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Litteraturhuset, Oslo, 14 October 2014

Conference aims

The conference aimed at learning lessons from the Pension Fund’s violation of the OECD Guidelines by its investment in Posco. It aimed at better understanding financial sector due diligence, in terms of what are the relevant standards and how they can be put into practice, in order to recommend to NBIM how to improve the Pension Fund’s performance in this area. 
The Posco story

NBIM has a shareholding in South Korean company Posco, which is promoting a $12 billion steel plant in the port city of Paradip in the state of Odisha, one of the largest foreign investments in India. Yet the project threatens to displace 22,000 people and is widely accused of abusing human rights. Sandeep Kumar Pattnaik, a member of the Anti-Posco Solidarity National Campaign Committee in India, explained that communities have been struggling against Posco since 2005, when the government signed a memorandum of understanding with the company to establish the plant. Although the company claims that only 500 families will be affected by the project, that number is restricted to those holding formal land rights. People in 32 villages, who have cultivated land for generations, face the prospect of being forcibly evicted. The likely environmental impacts of the project could adversely affect a further 20,000 people. 
Sandeep appealed to all investors in Posco, including NBIM, to help ensure the project respects human rights, otherwise they should consider divesting. Posco has not condemned human rights violations and has failed to secure the free, prior and informed consent of those affected by the project.

The government’s position on Posco and its challenges to the OECD Guidelines

The conference launched a report by Forum written by Mark Curtis, a UK-based consultant and director of Curtis Research. The report, Moving Backwards or Forwards: Norway’s Approach to Responsible Investment, outlines the role played by NBIM and the Ministry of Foreign Affairs in requesting ‘clarifications’ from the OECD on whether NBIM’s minority shareholdings must follow the OECD Guidelines for Multinational Enterprises, the main principles that encourage companies from OECD states to behave responsibly and uphold human, environmental and social rights. 
In discussions in the OECD Investment Committee from 2013, Norway argued that the OECD Guidelines should not apply to minority shareholders, such as the NBIM’s investment in Posco and questioned whether the Guidelines should apply to sovereign wealth funds such as the Oil Fund at all. A litany of responses by the UN and OECD confirmed that Norway’s positions were not in accordance with the OECD Guidelines and the UN Guiding Principles on responsible business conduct. The OECD Guidelines clearly do apply to minority shareholders and apply to Sovereign Wealth Funds when these are run on a commercial basis, as is the case for Norway’s Oil Fund. Norway was the only country pushing for these ‘clarifications’ and was isolated in the OECD on these issues.
It was Norway’s National Contact Point’s investigation into the NBIM related to its investment in Posco that sparked off Norway’s challenges to the OECD Guidelines. The NCP issued a report in May 2013 that found that the NBIM had violated the OECD Guidelines on two counts: by ‘refusing to cooperate’ with the NCP and thus violating the Procedural Guidance of the Guidelines; and by not having developed a sufficient risk-based approach to human rights for its investments. 
In June 2014, after more than a year of making these challenges in the OECD, the Norwegian government officially withdrew its request for ‘clarifications’ and accepted the international consensus on these issues. But doubts remain whether the policy change will be fully implemented in practice and whether the government will take a strong stance to ensure that the OECD Guidelines are implemented by Norwegian companies and institutions. The government’s June 2014 letter to the OECD withdrawing its request for clarifications outlines the government’s strong support for the Guidelines but it also stresses the fact that the Guidelines are merely ‘recommendations and not legally enforceable’. The letter states: ‘It would be up to the financial institutions themselves to consider how and in what ways observance of the Guidelines could be implemented in their 
business strategies, as this is not required by legislation. Our efforts should focus on how to provide the best possible practical advice and clear expectations for the multitude of business relationships within the financial sector’. The key there will be the strength of government guidance given to companies on implementing these principles.

The conference heard from Joe Drexler, head of Strategic Campaigns at the United Steelworkers union in Canada, that his organisation is considering a new complaint against NBIM in the case of Crown Holdings, a US multinational which is the world’s largest metal packaging company. At Crown’s plant in Toronto, the company has pushed through drastic cuts in wages, provoking workers to embark on a strike in 2013, following which the company showed no sign of compromise and sought to break the union. At its plant in Turkey, Crown fired several of the leaders of the Turkish Metal Workers’ Union after they embarked on an organising drive in 2012, and fired 28 more after the union received its certification in May 2014.
NBIM also has a minority investment in Crown Holdings and United Steelworkers has sought to engage NBIM on the issue of workers’ rights violations. However, recent correspondence from NBIM so far indicated that NBIM did not consider itself as party to the problem since it was a minority shareholder. NBIM’s claim that the OECD Guidelines do not apply to its investment in Crown indicates that the government formal change of position on minority shareholdings in June is not being matched by NBIM’s actual policies. NBIM has so far refused to use its influence to help resolve the conflict between workers and Crown, similar to its lack of engagement over Posco.
Christy Hoffman, the Deputy General Secretary of UNI Global Union – the union federation for the services industries – similarly highlighted the NBIM’s lack of positive engagement in another of its investments. UNI is defending worker’s rights in the case of Spanish private security company Prosegur, which has dismissed workers in Paraguay and sued others for talking to UNI. UNI has brought a complaint against Prosegur under the OECD Guidelines and has written to the NBIM – but so far heard nothing in response.

Thomas Mosberg-Stangeby, Deputy Director in the Section for Economic and Commercial Affairs in the Ministry of Foreign Affairs, said that he could not formally represent the MFA in response to these criticisms. However, the OECD Guidelines and the UN Guiding Principles were important to Norway, and the government stands behind every commitment made on these. The MFA disagrees with the assessments made in the Moving Backwards or Forwards report and has provided written comments. The government regards human rights as a key priority and will soon present a White Paper on business and human rights and is also preparing the Action Plan on the UN Guiding Principles, both of which will provide guidance to business to uphold international standards on corporate responsibility.
Corporate responsibility in the financial sector

Professor Roel Nieuwenkamp, the Chair of the OECD Working Party on Responsible Business Conduct, speaking in a skype conversation with Joseph Wilde-Ramsing, the Coordinator of OECD Watch, reiterated that the discussions in the OECD confirmed that the OECD Guidelines apply to minority shareholdings. If they did not, no-one would uphold the Guidelines since all investors could hide behind them. On precisely what investors should do when confronted with violations is, however, a much more difficult issue to pin down. Investors are responsible for conducting due diligence and for identifying and managing risks, and risks should be prioritised on the basis of their possible severity. Divesting should not be the first policy but rather the last resort; investors should first use their leverage to influence companies and help resolve situations. The OECD Guidelines and UN Guiding Principles both state that lack of leverage is no excuse for inaction; investors must try to increase their leverage, which they can sometimes do by collaborating with other shareholders. 
Investors with thousands of investments should identify the most serious risks as priorities for engagement, and ensure their portfolio is screened. NBIM has some elements of a due diligence system in place because it has a state-of-the-art exclusion system. If a company has been openly challenged by, for example, a reputable NGO, this should send a strong signal to an investor to conduct due diligence.
Unfortunately, some financial institutions currently fear the NCP process but this is based on a mis-interpretation, because NCPs are ‘good offices’ which are there to solve problems. Many companies argue that the OECD Guidelines do not apply to them, but companies should rather go into mediation through the NCP process to address conflicts when they arise.
Ways forward and recommendations
Andrew Preston, the Director of Forum, chaired a panel on which previous speakers were joined by Liv Torres, Secretary General of Norwegian Peoples Aid and Annie Bersagel, advisor in responsible investments for KLP Asset Management, which manages the pension assets of Norwegian public employees.
They key recommendations to NBIM that emerged were:

Capacity

NBIM, which has around 300 staff, should devote more resources to conduct due diligence and investigate rights violations, when they are informed of such, and follow these up.
Communication

NBIM must communicate more clearly to the companies in its portfolio that it regards the full spectrum of rights violations as critical. 

Due diligence

Human rights due diligence should be conducted across the range of possible rights violations; the NBIM should not ‘specialise’ in child labour violations. These should be integrated into NBIM’s risk assessments, and not segregated to the Ethics Council.
Engagement

NBIM must do more to engage with investee companies when violations occur by exercising greater active ownership and expanding its use of engagement tools. NBIM already has a good information gathering system making it possible to identify risks – the problem is that it is not sufficiently acting on this information. In the case of Posco, given that eight UN Special Rapporteurs have called for a halt to the project until human rights are respected, there is a particular onus on NBIM to support an independent investigation into the human rights allegations.
Transparency

Some aspects of NBIM’s strategy are not sufficiently transparent. NBIM should, for example, be clearer concerning at what point it should move from a policy of engagement to one of divestment. 
Exclusions 
NBIM continues to invest in numerous companies accused of rights violations. It should engage with or consider divesting from these companies. 
Proactive investment

The Norwegian state has been reluctant to see its investments as having a more proactive strategy to promote rights globally, regarding this as too political. This should be reviewed: the world’s largest pension fund could play a positive role in enhancing global rights. 

The example of KLP was instructive. Annie Bersagel explained that KLP continually screens its investments for human rights, environmental, corruption and labour rights risks, and investigates any ‘red flags’ when there is independent confirmation of a violation. KLP also has an internal watchlist of companies where either a violation is not confirmed or where there are concerns that do not rise to the level of exclusion. KLP engages actively in dialogue with these companies. 
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